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 CONSTITUTIONAL DESIGN AND ECONOMIC FREEDOM

Z A Spindler and X de Vanssay1

The great desideratum in Government is, so to modify the sovereignty as that it may be
sufficiently neutral between different parts of the society to control one part from invading the
rights of another, and at the same time sufficiently controlled itself, from setting up an interest
adverse to that of the entire society.  James Madison, 1787.

Legal theory holds that constitutions shape society. The political reality is that societies shape
constitutions.  Morton and Knopff, 2000.

Introduction
These quotes, and this paper, raise a question that we have raised, and attempted to
answer, before; namely: “Do constitutions matter?”  Previously, we have addressed that
question by studying whether any constitutional variables can account for differences in
countries’ income levels or growth rates, and specifically, whether they matter with respect to
the “convergence hypothesis” (de Vanssay and Spindler, 1994, 1996).  Our answer was a
very qualified “yes”.

Here we will study whether we can say the same with respect to economic freedom. 
This is a timely issue as the current year marks a decade of journal-published research
employing the modern measures of economic freedom pioneered and developed under the
auspices of The Fraser Institute.2  Following the lead of Vorhies and Glahe (1988), who
deployed The Freedom House measures of political freedom, economic freedom, and civil
liberties,3 Spindler (1991) used the early results of Fraser Institute symposia to show the
importance of such measures in understanding the institutional, and particularly, the free
market basis for countries’ economic success.

A decade of widening publication and acceptance followed during which even major
journals accepted articles employing economic freedom measures.
While these studies were often more sophisticated and more encompassing, they most often
confirmed the elementary results found previously − namely, that economic freedom
matters.4
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The current paper considers first the issue of constitutional constraint using a device
introduced by Buchanan and Tullock (1965), and replicated elsewhere in public choice
literature, to discuss the choice of an optimum decision rule.  This methodology is described
in the next section.  The following section then presents an alternative view of the effect of
rent seeking to that given by Spindler (1990), essentially arguing that the decision rule
necessary to contain rent seeking must be more inclusive than that required for a social
optimum in the absence of rent seeking.  This has certain implications for constitutional
constraint that are analytically explored in the next section, and implications for economic
freedom that are then empirically explored in the penultimate section.  The final section gives
our concluding remarks.

Constitutional Decision Rules
In their now classic text, Buchanan and Tullock (1965) provided a very useful way to
conceptualize the balancing of costs that is inevitably involved in constitutional choice. Their
ideas are best illustrated by their graph of relative interdependency costs, a version of which
is given here as Figure 1. A brief explanation of their ideas, and Figure 1, follow as a
prelude to understanding the rent seeking potential of any constitutional choice.

A constitution can be conceived as a set of rules about the relationship between a
government and those governed.  It is natural for economists to think that such rules should
be chosen in a way that takes into consideration the costs of government action relative to
the costs of private action, when there are alternative ways of meeting objectives which are
public in the sense of entailing interdependencies (i.e., like production and/or consumption
externalities, the pure case of which is known as a public good).  Ideally, government action
should be allowed, or legitimized, by constitutional rules only when it has lower
interdependency costs than private alternatives.5

One of Buchanan and Tullock’s key insights was that interdependency costs in a
democracy are a function of the decision or approval rule that authorizes and legitimates
government action.  They distinguished two different components of total interdependency
costs (E and D added vertically and shown as T in Figure 1).

Externality costs (shown as E in Figure 1)) are the net costs (costs minus benefits) of
a government decision experienced by those who are not part of the approval or decision set
specified by the constitution for a given category of government activity (e.g., policing,
defense, administration, legislation, etc.).  As the proportion of the population specified by the
constitutionally-mandated decision rule increases, that is, becomes more inclusive, the
expected externality costs would tend to decrease, reaching zero at the point of complete
inclusiveness or unanimity.  At unanimity, only pure Pareto improvements would gain
approval, whereas at less than unanimity, potential Pareto-improvements (those entailing net
benefits but without complete compensation), or non-Pareto actions, might be approved,
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DQG�RU�FRQVXPSWLRQ��+HQFH��7�PLJKW�DOVR�EH�XQGHUVWRRG�WR�UHSUHVHQW�WKH�WUDQVDFWLRQ�FRVWV�RI�XVLQJ�JRYHUQPHQW�DV�DQ�DJHQW�WR�DUUDQJH
WKH�SURYLVLRQ�RI�D�VSHFLILF�JRRG�RU�FDWHJRU\�RI�JRRGV��)RU�SXUH�SULYDWH�JRRGV��7��ZLOO�DOZD\V�H[FHHG�WKH�SULYDWH�FRVWV�RI�SURYLVLRQ�VLQFH
LQWHUSHUVRQDO�FRVWV�FURZG�RXW�DQG�DXJPHQW�LQGLYLGXDO�FRVWV�
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thereby levying net costs on those citizens (i.e., third parties) excluded by the decision rule. 
Decision costs (shown as D in Figure 1) are the net costs of a government decision

experienced by those who are part of the approval or decision set specified by the
constitutional for a given category of government activity.  Drawing D as an upward sloping
curve, that is, as a monotonically increasing function of the percent approval required by the
decision rule, has intuitive appeal.  Following Buchanan and Tullock, one’s first thought might
be that as the size of a group that must reach agreement increases, the costs of reaching a
decision also increase, if only because more people would experience such costs.  Indeed, it
is typical to think that unanimity might be infinitely costly to achieve.

However, the shape of curve D, and its upper limit, probably depends in large part on
the nature of decision-making institutions.6  After all, markets make unanimous decisions
every day at minimal transactions cost to the entire population of participants and (self-
excluded) non-participants.  However, that is a quite different excursion into constitutional
design which will not be pursued here, where, for the moment, it is useful to regard curve D
as upward sloping.

Vertically adding together E, a monotonically decreasing curve, and D, a
monotonically increasing curve, quite naturally yields a U-shaped curve, T, with a distinct
minimum point, which, for Buchanan and Tullock, defines the optimal decision rule K*.7 
Curve T could also be used to determine the category of issues or actions, which the
constitution authorizes.  If the private sector entails lower interdependence costs for a given
activity than the minimum capable of being achieved with the optimal decision rule for
government, K*, such as those given by the vertical distances 0a, 0b, and/or 0c, along the
ordinate of Figure 1, the government should not be authorized by the constitution to
undertake any activity in that regard. 

The constitution should only authorize government involvement in activities for which
its interdependence costs are lower than for the private sector, as in the case where private
sector costs are 0e, or especially, 0f.  Indeed, here, with any voting rule between the limits
set by curve T, the government would do better than the private sector. Some would regard
this to be the case for the provision of the few goods that are almost universally judged to be
public goods that only government should supply, such as defense, certain infrastructure,
and the “dignity of the sovereign” (as, say, enumerated by Adam Smith). Finally, if private
interdependence costs are 0d, it is a matter of indifference which sector is authorized to
perform by the constitution.
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K\SRWKHWLFDO /LQGDKO�WD[HV�PLJKW�\LHOG�D�(�WKDW�ZDV�DOVR�KRUL]RQWDO�DW�]HUR�
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WKDW�WKH�H[SOLFLW�LQWURGXFWLRQ�RI�UHQW�VHHNLQJ�FRVWV�PLJKW�FUHDWH�PXOWLSOH��ORFDO�DQG�JOREDO��RSWLPXP�UXOHV�
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Presumably, a Buchanan and Tullock style constitution would enumerate only those
government functions that met this strict cost-comparison test, and then would circumscribe
government action to only those instances where K* approval was achieved on specific
issues.  A constitution convention comprised of like minded citizen-economists, behind the
veil of ignorance or uncertainty usually assumed (but not so dense a veil as to preclude
knowledge of T and comparable private costs for every conceivable future activity), might
well choose such a constitution at a minimal, even zero, cost.  Indeed, with certain
information on costs, and the Buchanan and Tullock decision rule for choosing decision rules
and categories of authorized government decisions, a modern computer program could
design a constitution for any society in a nano second. 

Whether a population of rationally ignorant, and self-interested, citizens and politicians
would then accept such a constitution is quite another issue.  Indeed, it is one we had best
quickly pass over to look at somewhat different implications of Buchanan and Tullock’s
paradigm. For the moment, it is sufficient to imagine that an existing constitutional decision-
making rule has been chosen with their methodology, or at least, that an existing decision
rule can be judged by it.

Post Constitutional Rent Seeking Costs
Suppose that for a particular category of joint goods, the interdependence costs of private
provision are actually 0e, as illustrated in Figure 1.   There is then a wide range of decision
rules that would entail lower interdependency cost for government provision compared to
private provision.  K* is the best decision rule in the sense than it not only minimizes
interdependency costs but also provides the maximum advantage for government action
relative to the private alternative.  The difference between those minimum costs, 0d, and
private costs 0e, that is, de, then represents a social surplus from government provision and
the constitutional rule that authorizes it with K* approval. That is, de is a rent, or alternatively,
a return on constitution making with respect to this enumerated category.

In reality, where there is a rent, there will be rent seeking (See Tullock 1967, 1975,
1989, 1997).  If the rent occurs on an open commons, like an open, democratic government,
rent seeking competition will tend to dissipate the rent to create a “tragedy of [the
government] commons”.  If the extent of franchise or direct access is severely limited, like
with modern forms of representative democracy, or even certain direct democracies (Feld
and Kirchgässner, 2000), rent dissipation may also be limited.  If competition takes place via
the exchange of assets, as with public tenders, public auctions, or direct vote-buying, rent
dissipation does not necessarily represent a true social cost -- rather, it represents only
individual costs and gains, which are offsetting (except for brokerage fees and other
transactions cost related to the exchange of assets). 

However, if real resources are used up in lobbying, in vote trading (as Tullock [1997]
recently explained), or in constitution making, some, if not all, of de might represent a social
cost.  At the limit, there would be no net rent from government provision, or no net return to
constitution making, in this category or, indeed, in any category.  Rent seeking costs might
equal de -- or even more, as some unexploited possibilities still remain at this point.

A useful way of thinking about curve E in Figure 1, although not one suggested by
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Buchanan and Tullock, is as a type of demand curve for inclusiveness, or, alternatively, as a
supply curve for non-inclusiveness, on a given issue specified as a legitimate function of
government.  The vertical distance that E lies above the abscissa actually measures
maximum total value, not marginal value (as in the case of the ordinary demand curve) or
average value (as in the case of the all-or-none demand curve), although curve E is closer
(monotonically-related) to the latter concept. It is also useful to consider that E measures the
maximum amount those excluded from the decision process might spend to defend their
interests through some political process (voice, exit) other than voting.  It thus measures
potential, maximum rent-defending costs for those potentially harmed by this specific
government decision-process.8

Similarly, a useful way of thinking about curve D is as a type of supply curve for
inclusiveness, or, alternatively, as a demand curve for non-inclusiveness, on a given issue
specified as a legitimate function of government.  Again, the vertical distance that D lies
above the abscissa actually measures the minimum total cost of undertaking a decision with
a given decision rule. Thus, D measures the minimum amount those included in the decision
process must receive to justify undertaking a decision.  That is, D gives the minimum supply
price of decisions. 

D also measures minimum rent seeking costs with respect to obtaining a decision per
se.  Those who want to obtain a decision in this category will have to pay at least the ordinate
value of D at K*.  However, if there is rent seeking competition, much more in rent seeking
costs might be paid in total by all competing rent-seekers.

Since Buchanan and Tullock took an abstract, social-optimization perspective on
government decision-making, total interdependency costs T, and minimization of T, was their
main focus.  Constitution-makers, just like Adam Smith’s Impartial Spectator, were expected
to take this same social, rather than their own individual, perspective.

However, self-interested rent-seekers would tend to regard only D, as their minimum
rent seeking cost, and the comparable private cost (say 0e) as their potential return from
lobbying government rather than purchasing their objective privately.  They would disregard
E because the agreement of those suffering E is not required given the government, less-
than-unanimity decision rule. Further, those suffering E might not be sufficiently identifiable to
organize themselves into an effective interest group to counter, or defend against, other rent-
seekers.

If they could organize, those harmed by the external costs of proposed decisions
might be thought of as driving some Coasean bargain with K decision-makers, and/or
lobbying K decision-makers in competition with rent-seekers.  However, for any private
interdependency costs higher than 0b in Figure 1, rent-seekers can outbid the rent-
defenders (those who suffer E and would pay up to 0b to avoid it) in paying K* decision-
makers’ decision-costs, 0b and more -- as much more as the private interdependency cost
saved by government provision.

It can now be easily seen how post constitutional rent seeking costs can potentially
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WHUPV�RI�D�FRQFHSW�WKDW�WKH�ODWWHU�DXWKRU�FUHDWHG�DQG�SRSXODUL]HG�PXFK�ODWHU��6HH�7XOORFN��������������������������
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exceed the rents from constitutional constraint, and how they can also pervert a set of
constitutional constraints that was designed to promote the general interest.  Once the
constitution specifies rule K*, rent-seekers will find it in their individual and group self-interest
to lobby for decisions for government provision, even when the private sector
interdependency costs are as low as 0b, much less than the 0d that would be the limit for a
decision in the general interest.

In this way, goods which might be generally regarded as private goods, not only in the
sense that they are exclusive and exhaustive in consumption (unlike pure public goods), but
also in the sense that they can be privately supplied at lower interdependency costs, come to
be supplied in whole or in part by government. For example, think about how a mandate for
government provision of public health might be expanded over time by those who want
others, via the government, to finance their enjoyment of private health care at the expense
of the general taxpayer.  A constitution could prevent this perverse expansion of government
by setting the decision rule at K’ , or even retain some rents with a decision rule at K" , rather
than at K*, in Figure 1. 

With K’ , rent seeking would be worthwhile only when private interdependency costs
exceeded 0d, the minimum T.  There would still be rent seeking costs incurred over the rents
created by government provision when it is less costly than private provision. However, the
additional rent seeking costs -- really deadweight costs in the traditional sense -- would not
also be incurred.  Of course, if K was raised high enough, say to K" , it would even cut down
on the dissipation of the pure rents, as well. Thus, a constitution for a rent seeking society
would have to set the decision rule at a higher level of relative unanimity than what Buchanan
and Tullock (1965) would have deemed optimal in the absence of the rent seeking behavior
that inevitably occurs once the constitution, and thereby government form, have been
chosen.

Constitutional Constraint9

Thus, in a rent seeking society, government can be rescued from a tragedy of the commons
by having a constitution that imposes veto possibilites, super-majority or relative unanimity
decision rules.  However, in practice it is seldom the case that such rules are specified for
any given decision-making body, except for exceptional circumstances.10  Typically, the
incentive for such decision-makers to minimize their own decision costs leads to the common
practice of using simple majority rules for final approval while using simple plurality, decision
subsets (i.e., committees), or specifically empowered individuals (i.e., special prosecutors
and other mandated, special purpose “dictators”) to make the sometimes crucial (e.g.,
agenda setting) decisions leading up to that simple majority vote.
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D�SUHVLGHQWLDO�YHWR��$�VXSHU�PDMRULW\�UHTXLUHPHQW�IRU�DPHQGLQJ�WKH�FRQVWLWXWLRQ�LV�TXLWH�FRPPRQ�LQ�GHYHORSHG�FRXQWULHV��7KH\�KDYH�VHW�D
KLJKHU�VWDQGDUG�IRU�FKDQJLQJ�WKH��UXOHV�RI�WKH�JDPH��
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Given that a simple majority can physically defeat a sizable minority, it would be
difficult to run any human organization by a super-majority decision rule for very long.11 
However, the same effect can be achieved by requiring approval by simultaneous and/or
sequential decision-making entities, which are capable of defending their power against
potential usurpers among the other entities whose approval is also required. 

This was the genius and inspiration of James Madison in designing the US
Constitution and government structure in such a way as to balance “faction against faction”. 
His view was that the competition of contending interest groups (or “factions” as was then the
fashionable jargon) in various political forums – each requiring less than relative unanimity
but also each having different factions and/or factions with different relative advantage --
would tend to balance off the self-interest of factions, except when it served the general
interest by producing an effective consensus or relative unanimity.

Effectively, de jure competing political forums provide a de facto composite super-
majority decision rule, as long as competition, rather than cooperation and/or collusion,
prevails. Thus, government under the US Constitution was designed to be very expensive to
rent-seekers, except when it served the general or public interest -- as would be the case
(say) when for certain true public goods, externality costs would be very low if not non-
existent.12 

The US Constitution constrained the size of government quite effectively for over a
century. Eventually, certain rent seeking innovations13 changed the relative power of the
competing political forums and/or made cooperation more attractive than competition,
thereby, effectively decreasing the constitutionally-designed, de facto super-majority nature
of de jure government institutions. Nevertheless, US government is still relatively small
compared to many other modern democracies where fewer checks and balances result in de
facto composite decision-rules, which are even less inclusive.  Consequently, the US private
sector is relatively larger and typically enjoys more economic freedom.14
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���,Q�)LJXUH����FXUYH�(�PLJKW�EH�FRLQFLGHQW�ZLWK�WKH�DEVFLVVD��DV�PHQWLRQHG�SUHYLRXVO\
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HVWDEOLVKPHQW�RI�D�SHUPDQHQW�FLYLO�VHUYLFH��H[SDQGHG�(XURSHDQ�LPPLJUDWLRQ�LQFUHDVLQJ�WKH�SURSRUWLRQ�RI�YRWHUV�ZLWK�FRUSRUDWLVW
H[SHULHQFH�DQG�SUHIHUHQFHV��LQFUHDVHG�HQIUDQFKLVLQJ�LQGXFLQJ�LQFUHDVHG�SRSXOLVP��DQG�WKH�LPSRVLWLRQ�RI�WKH�LQFRPH�WD[�DV�D�UHYHQXH
FRUQXFRSLD�

���7KH�86�HQMR\V�PRUH�SROLWLFDO�IUHHGRP�DV�ZHOO�EHFDXVH�LWV�JRYHUQPHQW�LQVWLWXWLRQV�FDQ�PDLQWDLQ�D�UHODWLYHO\�PRUH�RSHQ�SROLWLFDO
FRPPRQV�ZLWKRXW�H[FHVVLYH�WUDJHG\��7KLV�PD\�EH�EHFDXVH�RI�WKHLU�FRPSRVLWH��VXSHU�PDMRULW\�FRQVWUDLQW�WKDW�UHGXFHV�UHQW�VHHNLQJ�E\
UHGXFLQJ�DQWLFLSDWHG�LQGLYLGXDO�DQG�RU�LQWHUHVW�JURXS�SD\RIIV�IURP�VHOI�LQWHUHVWHG�UHQW�VHHNLQJ�ZLWKRXW�VRPH�JHQXLQH�JHQHUDO�LQWHUHVW
UDWLRQDOH�DQG�JHQHUDO��LQWHUHVW�QHW�JDLQ���2WKHU�GHPRFUDFLHV�RIWHQ�FRQVWUDLQ�FRPPRQ�DFFHVV�WR�SROLWLFDO�DOORFDWLRQ�PHFKDQLVPV�E\
HIIHFWLYHO\�SULYDWL]LQJ�RU�HQFORVLQJ�WKH�FRPPRQV�WKDW�GHPRFUDF\�FUHDWHV��ZKHUH�WKH�GH�IDFWR�WLWOH�LV�KHOG�E\�VRPH�VHOI�VHOHFWHG��DQG
SRVVLEO\�VHOI�SHUSHWXDWLQJ��SROLWLFDO�HOLWH��,Q�&DQDGD��E\�LWV��1DWXUDO�*RYHUQLQJ�3DUW\�����WKH�/LEHUDOV��2U�WKH��&RXUW�3DUW\����,Q�WKH�8.��QRW
WKH�:LQGVRU�0RQDUFK\��EXW�WKH��2[EULJHDQ�2OLJDUFK\����,Q�)UDQFH��E\�WKH�(QDUTXHV���$QG�VR�RQ��
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Economic Freedom
The foregoing provides the setting for a modest experiment by suggesting the following
hypothesis: The extent of government, or alternatively, the economic freedom of the private
sector, ceteris paribus, is determined by the relative size of the de facto composite approval
rule typically applicable in a country’s governance. While the de facto composite approval
rule may be difficult to measure in practice, the presence or absence of certain features of
government structures might be indicators of its relative size. In particular, separate branches
of government (executive, legislature, judiciary), executive veto, bicameral legislatures, a
(con-) federalist structure, referendum and initiative all tend to create a balancing of factional
competition and yield decisions only when there is a favorable super-majority or a
consensus. 

Our discussion of Figure 1 and our hypothesis suggest that post constitutional rent
seeking will be more limited (and therefore economic freedom increased) for countries with
more de jure or de facto constitutional constraints.

A compilation of such de jure constitutional features for a large number of countries
has been made by the Taubenfelds (1990) and we have successfully used this compilation in
previous investigations (de Vanssay and Spindler, 1994, 1996).

In addition, other measures of checks and balances have been proposed by World
Bank researchers (Beck, et al., 2000). Essentially, they count “the number of veto players in
a polity”, such as the number of political parties in a coalition, the number of legislative
chambers, etc.  Of their alternative checks and balances measures, we use CHECKS2A
which is available for more than 150 countries. As noted by Beck, et al. (2000), this variable
is the most comprehensive measure and, from their perspective, it is a significant
improvement over the Index of Political Cohesion from Roubini and Sachs (1989). Given their
description, we expect that the Taubenfeld variables and/or the CHECKS2A variable, though
there might be an overlap, should be positively related to the level of economic freedom. 

Economic freedom indices are now available from alternative sources, calculated in
alternative ways, but all encompassing some components that reflect the relative extent of
government vis-a-vis the private sector.15 The economic freedom indices we chose to use
were those made available through the Fraser Institute’s web site (Gwartney and Lawson,
2000).  In particular, we used their latest (for the year 1997) and penultimate (for the year
1990) Freedom Indexes available at the time of our empirical analysis. Table 1 summarizes
the statistical characteristics of the data.

After a step-wise experimentation with the wide range16 of constitution variables
available for our sample of 97 countries,17 with “Economic Freedom 1997” (EF1997) as the

                                                     
15  )RU�DQ�DQDO\WLFDO�VWXG\�RI�WKH�OLQNV�EHWZHHQ�WKH�YDULRXV�LQGLFHV�RI�HFRQRPLF�IUHHGRP��VHH�+DQNH�DQG�:DOWHU��7DEOH��������

���%HVLGHV�YDULRXV�VWUXFWXUDO�FKDUDFWHULVWLFV��OLNH�WKH�SUHVHQFH�RI�WZR�OHJLVODWLYH�KRXVHV��D�IHGHUDO�IRUP�RI�JRYHUQPHQW��DQG�WKH�SUHVHQFH
RI�D�VXSUHPH�FRXUW��WKHUH�ZHUH�D�QXPEHU�RI�FKDUDFWHULVWLFV�IRU�FRQVWLWXWLRQDO�JXDUDQWHHV�RI��QHJDWLYH�ULJKWV���OLNH�IUHHGRP�RI�UHOLJLRQ��DQG
�SRVLWLYH�ULJKWV���OLNH�WKH�ULJKW�WR�KRXVLQJ��HGXFDWLRQ��DQG�PHGLFDO�WUHDWPHQW���*HQHUDOO\��FRXQWULHV�WKDW�HQXPHUDWHG�VXFK�SRVLWLYH�ULJKWV
VHOGRP�KRQRU�WKHP�LQ�SUDFWLFH��VR�WKHUH�LV�OLWWOH�VXUSULVH�ZKHQ�WKHVH�YDULDEOHV�VKRZ�QR�VLJQLILFDQW�UHODWLRQVKLS�ZLWK�HFRQRPLF�IUHHGRP
PHDVXUHV��RU�HYHQ�QHJDWLYH�UHODWLRQVKLSV�ZLWK�HFRQRPLF�ZHOO�EHLQJ�PHDVXUHV�

����7KHVH����FRXQWULHV�DUH��$OJHULD��$UJHQWLQD��$XVWUDOLD��$XVWULD��%DQJODGHVK��%DUEDGRV��%HOJLXP��%HQLQ��%ROLYLD��%RWVZDQD��%UD]LO�
%XUXQGL��&DPHURRQ��&DQDGD��&HQWUDO�$IULFDQ�5HSXEOLF��&KDG��&KLOH��&RORPELD��&RQJR�'HP��5HSXEOLF��&RQJR�5HSXEOLF�RI��&RVWD�5LFD�
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dependent variable, we found that only a few18 constitution variables had any significant
relationship as independent variables.  However, none of these constitutional variables
provided much explanatory power by themselves or in combinations (See the weak Adjusted
R-squared of Equations 2, 4, 6 and 7 in Table 2).

 We then used the lagged dependent variable, “Economic Freedom 1990” (EF1990),
which as an independent variable, proved to be a quite powerful explanatory variable,
essentially suggesting that: “Freedom begets freedom”.  Only one constitution-structure
variable retained a significant relationship with the dependent variable once the lagged
dependent variable was included as an independent variable.  That variable represented one
potential super-majority feature of the structure of government, namely having a bicameral
legislature (See Equation 3 in Table 2).

Another constitutional variable, not related to government structure, which retained
some small explanatory power and statistical significance, was the one representing a
constitutional guarantee of freedom of religion (See Equation 8 in Table 2).  This may seem
puzzling, perhaps more so to the non-religious, until one considers the issue of constitutional
maintenance and the requirements recently set out by Voigt (1998).

The essence of Voigt's argument is that: "A sufficiently large number of groups
representing heterogeneous interests and having at their disposal some relevant threat
potential can help sustain the rule of law… If [competing, opposing] interest groups are
successful in preventing government and other groups from agreeing on exemptions from
universalizable rules, they can become the unintended watchdogs of the rule of law." (Voigt,
1998, 204)

In an environment of religious pluralism that might flourish in the presence of
constitutional religious freedom guarantees, or be directly responsible for such a
constitutional enumeration, it would be difficult to imagine more heterogeneous groups
whose interests are fundamentally irreconcilable by secular authority, or who would more
jealously guard against concessions to opposing groups, than those various religious sects
who pray to the same God in their own unique ways.  These then might be quite likely
candidates for applying an "invisible hand" in politics against discriminatory and "visible
handouts" by government. 

A constitutional enumeration of religious freedom might then be the one very essential
negative right that could keep the constitution "working" to maintain, not only the rule of law,
but also an effective super-majority.  However, for those countries where religion has been
effectively monopolized, a constitutional guarantee of religious freedom is more likely to
enhance the religious bureaucracy's bilateral monopoly power relative to that of the state
bureaucracy, with quite uncertain consequences for the rule of law and constitutional
                                                                                                                                                                                    
&RWH�G¶,YRLUH��&\SUXV��'HQPDUN��'RPLQLFDQ�5HSXEOLF��(FXDGRU��(J\SW��(O�6DOYDGRU��)LML��)LQODQG��)UDQFH��*DERQ��*HUPDQ\��*UHHFH�
*XDWHPDOD��*XLQHD�%LVVDX��*X\DQD��+DLWL��+RQGXUDV��+RQJ�.RQJ��,FHODQG��,QGLD��,QGRQHVLD��,UDQ��,UHODQG��,VUDHO��,WDO\��-DPDLFD��-DSDQ�
-RUGDQ��.HQ\D��/X[HPERXUJ��0DGDJDVFDU��0DODZL��0DOD\VLD��0DOL��0DXULWLXV��0H[LFR��0RURFFR���0\DQPDU��1HSDO��1HWKHUODQGV��1HZ
=HDODQG��1LJHU��1LJHULD��1RUZD\��3DNLVWDQ��3DQDPD��3DSXD�1HZ�*XLQHD��3DUDJXD\��3HUX��3KLOLSSLQHV��3RUWXJDO��5ZDQGD��6HQHJDO�
6LHUUD�/HRQH��6LQJDSRUH��6RXWK�$IULFD��6RXWK�.RUHD��6SDLQ��6UL�/DQND��6ZHGHQ��6ZLW]HUODQG��6\ULD��7DLZDQ��7DQ]DQLD��7KDLODQG��7RJR�
7ULQLGDG�	�7REDJR���7XQLVLD��7XUNH\��8JDQGD��8QLWHG�.LQJGRP��8QLWHG�6WDWHV��9HQH]XHOD��=DPELD��=LPEDEZH�

���7KHVH�ZHUH�%LFDPHUDO���D�������YDULDEOH�IRU�WKH�OHJLVODWXUH�KDYLQJ�WZR�KRXVHV��)HGHUDO����D�������YDULDEOH�IRU�WKH�JRYHUQPHQW�KDYLQJ�D
IHGHUDO�IRUP��DQG�5HOLJLRQ����D�������YDULDEOH�IRU�WKH�FRQVWLWXWLRQ�HQXPHUDWLQJ�IUHHGRP�RI�UHOLJLRQ�
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maintenance.  Thus, over a wide array of nations with different religious cultures, a religion
variable with a significant positive effect might still be a bit surprising.19

Finally, we consider whether the World Bank’s alternative measure of institutional
checks and balances improves our specification as an addition to, or substitute for, the
Taubenfelds’ constitutional variables. First, in Equation 10 “Economic Freedom 1997” is
regressed against the World Bank’s measure of “Checks and Balances” for the year 1990.
As expected from the Buchanan and Tullock model, the coefficient is positive and statistically
significant. Next, in Equation 11 the lagged dependent variable “Economic Freedom 1990” is
introduced as an independent variable. The statistical fit improves markedly as a result.
Adding the “religious freedom” variable in Equation 12 also yields a slightly improved fit as
well as retaining the significance of that variable. Finally, the “bicameral” and “federal”
variables are added and reported as Equations 13 and 14 in Table 2.  However, it is clear
from the results for these equations, when compared with Equation 12, that there is too
much overlap between the “Checks and Balances” and the “bicameral” and “federal”
variables.  Hence, in our judgement, the bicameral and federal variables are not useful
additional explanatory variables.20

Equation 12 might well be chosen as the “winner” of the “explanatory power contest”,
though not overwhelmingly.  Equation 8 is also a “contender” that offers a slightly different
perspective on constitutional constraint. However, both equations provide evidence that
constitutions, either through direct enumeration or through the resulting checks and
balances, matter to some small extent for economic freedom, as well as for some other
important measures of economic well being and economic progress (See de Vanssay and
Spindler, 1994, 1996).

Further, it might be argued that since some constitutions have been around for quite a
while, they may have mattered more at some earlier stage before rent seeking innovations in
constitutional interpretation and institutional collusion occurred.  Thus, their cumulative
influence today might well be measured by the level of the lagged dependent variable, or
even better, by the changes in that variable after the “birth”, and over the “life”, of a country’s
constitution. If economic freedom and constitution variable indices could be extended back
far enough, a time-series - cross-section analysis would then better show the importance of
constitutional constraints, and even show their expected life span of constraint. 

Concluding Remarks
Until such longer-term data are developed, casual observation, augmented by our

interpretation of Buchanan and Tullock (1965) and our empirical results suggest that there is
some wisdom in the Madison quote that leads off this paper.  The second quote raises the
issue of how such a constitutional balance initially occurs and/or is maintained in a rent
seeking society.  In our opinion, no better answer to this issue has been given than that

                                                     
���7KRXJK�SHUKDSV�QRW�WR�D�UHDGHU�RI�%HFNHU��������ZKR�GLVFXVVHV�,DQQDFFRQH¶V�UHVHDUFK�LQ�WKLV�UHJDUG��,DQQDFFRQH��������VKRZHG�WKDW
JUHDWHU�UHOLJLRQV�FRPSHWLWLRQ�ZDV�UHODWHG�WR��WKH�LQWHQVLW\�RI�D�SRSXODWLRQ¶V�UHOLJLRVLW\�

���%HFDXVH�ZH�KDYH�DGGHG�D�YDULDEOH��ELFDPHUDO��ZKRVH�FRHIILFLHQW¶V�W�YDOXH�LV�JUHDWHU�WKDQ�RQH�LQ�(TXDWLRQ�����WKH�DGMXVWHG�5�VTXDUH
KDV�JRQH�XS�RYHU�WKH�RQH�IURP�(TXDWLRQ�����7KLV�UHVXOW�LV�HYHQ�PRUH�DFFHQWXDWHG�LQ�(TXDWLRQ����
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suggested by Buchanan (1980).  Namely, that from time to time a “constitutional revolution”
or “reform” occurs when it is in the joint interest of those rent-seeking or rent-protecting
groups that compose the dominant coalition to “wipe the slate clean” of past rent-seeking
deformations.  Perhaps more rarely, they may also choose to constrain future deformations
as well, by adding even more checks and balances, or a higher effective qualified majority
requirement, as suggested by our extension of Buchanan and Tullock’s constitutional
analysis.
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TABLE 1: DESCRIPTIVE STATISTICS:
Variable Mean Std. Deviation Minimum Maximum
Econ Freedom 1990 5.75 1.74 1.26 9.31
Econ Freedom 1997 6.63 1.66 2.13 9.41
Checks and Balances 2.42 1.63 1 8
Countries with a:
- Federal system 8 (out of 97)
- Freedom of Religion 63 (out of 97)
- Bicameral System 32 (out of 97)
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TABLE 2: SELECTED REGRESSION RESULTS: Economic Freedom 1997 as
the Dependent Variable * (97 Countries)

Equation
#

Constant
Economic
Freedom
(1990)*

Bicameral** Federal** Religion**
Checks

and
Balances**

*

Adjusted
R-squared

S.E. of
Regression

1 2.03
(5.64)

0.8
(15.77)

- - - - 0.699 0.915

2 6.14
(29.26)

- 1.48
(5.27)

- - -
0.17 1.51

3 2.14
(5.9)

0.75
(12.99)

0.48
(2.24)

-
0.712 0.89

4 6.5
(36.97) - -

1.52
(4.03)

- 0.055 1.61

5 1.98
(5.35)

0.81
(15.06) -

-0.21
(-1.19)

- 0.696 0.92

6 6.05
(18.57)

0.90
(2.42)

- 0.059 1.61

7 5.74
(19.17)

- 1.37
(4.70)

- 0.68
(2.03)

- 0.199 1.48

8 2.03
(5.76)

0.74
(12.55)

0.44
(2.15)

- 0.32
(1.71)

- 0.717 0.89

9 1.98
(5.52)

0.75
(12.48)

0.47
(2.26)

-0.296
(-1.44)

0.30
(1.61)

- 0.716 0.89

10 5.5
(18.97)

- - - - .45
(4.75)

.191 1.48

11 1.93
(5.41)

.74
(13.31)

- - - .18
(3.14)

.715 .881

12 1.83
(5.28)

.72
(12.43)

- - 0.35
(1.85)

.178
(3.2)

0.722 0.87

13 1.92
(5.34)

.7
(11.2)

.26
(1.39)

- .34
(1.79)

.15
(3.07)

.723 .87

14 1.83
(5.05)

.72
(11.33)

.29
(1.5)

-.41
(-1.75)

.31
(1.62)

.16
(3.31)

.724 .87

   Notes: * Source: The Fraser Institute (Jan. 2000).
** Source: Taubenfelds (1990).
*** Source: Beck, Clarke, Groff, Keefer, Walsh (CHECKS2A,July 1999). Hong Kong not included.
Corrected for heteroskedasticity using White’s heteroskedastic –consistent covariance matrix estimation. Numbers in brackets
indicate t-values.


