
SECURING CIVIL RIGHTS
Freedmen, the Fourteenth Amendment, and the Right to Bear Arms

(UPDATED EDITION)

•  � e U.S. Supreme Court has long since held that the Fourteenth Amendment protects 
free speech, assembly, trial by jury, and most other Bill of Rights guarantees from state and 
local violations, but only now in the year 2010 is the Court slated to decide, in McDonald 
v. Chicago, whether keeping and bearing arms is equally fundamental or only a second-
class right. Securing Civil Rights demonstrates the original understanding it is a funda-
mental right.

•  In its landmark 2008 decision in District of Columbia v. Heller, the U.S. Supreme Court 
decided that individuals have a right to have � rearms for self-defense and that D.C. may 
not ban handguns, but it left open whether state and local governments may do so. � e 
Court stated: “In the aftermath of the Civil War, there was an outpouring of discussion of 
the Second Amendment in Congress and in public discourse, as people debated whether 
and how to secure constitutional rights for newly free slaves.” To defend that proposition, 
the Court cited the 1998 edition of this book.

• Historically, the right to keep and bear arms has been a key Bill of Rights guarantee re-
lated to the defense of African-Americans from racist violence. � e Southern slave codes 
were the only signi� cant prohibitions on � rearms ownership in antebellum America, and 
the abolitionists sought to extend the right of “the people”—all people—to slaves, whom 
they sought to free.

• During Reconstruction, from 1866 to 1876, Congress passed civil rights acts and the 
states adopted the Fourteenth Amendment to protect the newly won rights of freedmen, 
including their right to keep and bear arms. Because this entailed trusting former slaves 
with � rearms, application of the arms guarantee was the vanguard of what it meant to 
take civil rights seriously. � e arms that the Amendment’s framers believed to be constitu-
tionally protected included the latest � rearms of all kinds, including military muskets and 
repeating ri� es, shotguns, pistols, and revolvers.

• To a man, the same two-thirds-plus members of Congress who voted for the proposed 
Fourteenth Amendment also voted for the proposition, contained in both Freedmen’s Bu-
reau Bills, that the constitutional right to bear arms is included in the rights of personal 
liberty and personal security. No other guarantee in the Bill of Rights was the subject of 
this o�  cial approval by the same Congress that passed the Fourteenth Amendment.

• Federal prosecutors brought criminal charges against Klansmen for violation of the First 
and Second Amendment rights of freedmen. But the Supreme Court held that the Four-
teenth Amendment prevented the states, not private individuals, from infringing on these 
rights.
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Synopsis
Does the U.S. Constitution’s Fourteenth 
Amendment, which protects the rights to 
personal security and personal liberty from 
violation by state governments, incorporate 
the Second Amendment, which declares that 
“the right of the people to keep and bear 
arms, shall not be infringed”? � e framers 
of the Fourteenth Amendment believed 
so—as did their opponents. � e Fourteenth 
Amendment was intended and understood 
to protect basic rights—above all, the right 
to have arms for self-defense—from infringe-
ment by state and local governments, which 
had passed statutes that restricted the civil 
liberties of former slaves in the post–Civil 
War South.

In Securing Civil Rights: Freedmen, 
the Fourteenth Amendment, and the Right 
to Bear Arms, noted attorney and legal 
scholar Stephen P. Halbrook illustrates the 
importance of the right to bear arms in the 
context of the African-American experience 
during Reconstruction, when the freedmen 

SECURING CIVIL RIGHTS

CONTENTS
 Preface to the Updated Edition

1.  � e Civil Rights and Freedmen’s 
Bureau Acts and the Proposal of the 
Fourteenth Amendment

2.  Congress Reacts to Southern 
Rejection of the Fourteenth 
Amendment

3.  � e Southern State Constitutional 
Conventions 

4.  � e Freedmen’s Bureau Act 
Reenacted and the Fourteenth 
Amendment Rati� ed

5.  Toward Adoption of the Civil 
Rights Act of 1871

6.  From the Klan Trials and Hearings 
� rough the End of the Civil 
Rights Revolution

7.  � e Cruikshank Case, from Trial 
to the Supreme Court

8.  Un� nished Jurisprudence

Notes

 Table of Cases

 Bibliography

 Index

 About the Author

sought to exercise their Second Amend-
ment rights to protect their newly won civil 
liberties from violation � rst by the Southern 
States and then by the Ku Klux Klan.

“Trusting ex-slaves to own � rearms was, 
by any de� nition, the cutting edge in true 
belief in civil rights,” Halbrook writes. “It 
remains to be seen whether contemporary 
society will accommodate the same rights 
of the freedman sought to be guaranteed by 
the Framers of the Fourteenth Amendment.”

Although Halbrook concentrates on the 
right to keep and bear arms, he also includes 
a comprehensive analysis pertinent to the 
general topic of incorporation of the Bill 
of Rights into the Fourteenth Amendment.

The Civil Rights and 
Freedmen’s Bureau Acts
Securing Civil Rights begins with a day-by-
day account of congressional proceedings 
that led to the passage of measures meant 
to protect the rights of freedmen from op-
pressive statutes designed to reinstate slavery 
through the back door. � ose so-called black 
codes had made it a crime for freedmen to 
testify in court, purchase real estate, travel 
without a work permit—and keep and bear 
� rearms.

� e weapon bans rendered freedmen in-
capable of protecting their personal property 
and security from opportunistic criminals 
and violent reprisals by embittered whites. 
Two weeks after passage of Mississippi’s stat-
ute, for example, a black private assigned to 
the Freedmen’s Bureau in that state reported 
that ex-Confederates were now disarming 
blacks, taking their money and possessions, 
“and in many places killing.”

When the report reached the halls of 
Congress, Republican leaders hurried to 
enact legislation to protect the freedmen 
from rights violations by the states. On 
December 6, 1865, Representative John 
Bingham introduced a joint resolution that 
would become the Fourteenth Amendment. 
A month later, Senator Lyman � rumbull 
introduced a bill to enlarge the powers of 
the Freedmen’s Bureau and the Civil Rights 
Bill—two bills seen as temporary measures 
to a�  rm the right to keep and bear arms.

� e Freedmen’s Bureau Act declared 
that “the constitutional right to bear arms” 
is included among the “laws and proceed-
ings concerning personal liberty, personal 
security,” and property, and that “the free 
enjoyment of such immunities and rights” 

is to be protected. Every senator who voted 
for the Fourteenth Amendment also voted 
for the Freedmen’s Bureau Bills and thus for 
the recognition of the constitutional right 
to bear arms.

The right to have arms implied the 
right to use them for protection of one’s life, 
family, and home against criminals and ter-
rorist groups of all kinds, whether attacking 
Klansmen or lawless “law” enforcement. To 
the framers of the Fourteenth Amendment, 
human emancipation meant the protection 
of this great human right from all sources of 
infringement, whether federal or state.

Congress Reacts to 
Southern Rejection of the 
Fourteenth Amendment
As Congress debated the Fourteenth Amend-
ment and the second Freedmen’s Bureau Bill, 
Southern courts nulli� ed the Civil Rights 
Act, and the Southern state militias continued 
to disarm the freedmen and commit other 
abuses. Congress reacted by disbanding the 
militias and requiring those states—under 
threat of military rule—to adopt constitu-
tions consistent with the Fourteenth Amend-
ment.

� e records of the states make clear that 
contemporaries believed the amendment 
incorporated the Bill of Rights, especially 
the right to keep and bear arms, against the 
state governments. Opponents of the amend-
ment argued that it was unnecessary because 
blacks were already protected in all rights of 
citizenship (which the Dred Scott decision 
said included keeping and bear arms) other 
than su� rage.

After examining Congress’s reaction to 
the Southern rejection of the Fourteenth 
Amendment, Halbrook looks at the extent 
to which the amendment was perceived as 
incorporating the Second Amendment at 
the constitutional conventions of twelve 
states: Maryland, Alabama, Louisiana, Vir-
ginia, Georgia, Arkansas, Mississippi, South 
Carolina, North Carolina, Florida, Texas, 
and Tennessee.

The Freedmen’s Bureau 
Act Reenacted and the 
Fourteenth Amendment 
Ratifi ed
� e 1866 Freedmen’s Bureau Act, which had 
a two-year life, was renewed in 1868 for an 



additional year. Enacted on July 6, 1868, the 
second Freedmen’s Bureau Act also required 
the Secretary of War to reestablish the Bureau 
in areas where it had been discontinued and 
where “the personal safety of freedmen shall 
require it.” In addition, it provided that 
Bureau operations would be discontinued 
in states that reentered the Union, unless 
the Secretary of War found that the Bureau’s 
continuation was necessary.

By passing the 1868 Act, Congress 
rea�  rmed that the rights of personal se-
curity and personal liberty included “the 
constitutional right to bear arms.” On 
July 28, 1868, just days after enactment of 
the Freedmen’s Bureau legislation, it was 
o�  cially proclaimed that the Fourteenth 
Amendment had been rati� ed by three-
fourths of the states and was now a part 
of the U.S. Constitution. Congress then 
passed statutes repealing the prohibition of 
the Southern state militias.

Toward Adoption of the 
Civil Rights Act of 1871
To enforce the rights declared in the Four-
teenth Amendment, Congress enacted the 
Enforcement Act of 1870 and the Civil 
Rights Act of 1871. � e legislative histories 
of these Acts are saturated with expressions of 
the intent to protect the rights of freedmen 
to keep and bear arms. � e Enforcement Act 
criminalized private-party violations of rights 

“granted or secured” by the Constitution, 
such as attacks by the Ku Klux Klan in the 
Southern States.

� e Civil Right Act 1871, in addition to 
suppressing Klan violence, was designed to 
remedy infringement of rights under color of 
state law. Aside from the Fourteenth Amend-
ment, this Act was the most important and 
lasting accomplishment of the Reconstruc-
tion Congress in support of civil rights and 
the liberation of the freedmen.

� e rest of Reconstruction was con-
sumed with the outer limits of the state action 
requirement of the Fourteenth Amendment, 
and in particular with whether the amend-
ment made it a federal crime for private 
individuals to conspire to deprive freedmen 
of the rights to assemble and to bear arms. 
� e drama would now shift from the halls 
of Congress to the federal courts.

From Klan Trials to the 
Cruikshank Case
After passage of the 1870 Enforcement Act, 
federal prosecutors began to bring indict-
ments alleging violations of Bill of Rights 
freedoms and interference with the right to 
vote on account of race (a violation of the 
recently rati� ed Fifteenth Amendment). Af-
ter federal courts in Alabama and Mississippi 
upheld such indictments, similar indictments 
were brought against members of the Ku 
Klux Klan in South Carolina.

Klan activity became the focus of Con-
gressional hearings. In a typical incident, a 
black Georgia man testi� ed how Klansmen 
broke into his house and shot him three 
times. In other incidents, Klansmen were 
indicted and convicted for having robbed 
blacks of their guns.

One indictment in Grant Parish, Louisi-
ana, culminated in an 1876 Supreme Court 
decision that was the climax of the debate 
over whether private action can constitute 
a violation of rights guaranteed by the U.S. 
Constitution. � e Court decided in United 
States v. Cruikshank that Congress had no 
authority to protect persons against the pri-
vate infringement of the right to bear arms, 
which, like other local crimes, was a liberty 
or property interest for the states to protect.

Unfi nished Jurisprudence
Securing Civil Rights concludes with an 
analysis of the pre-Heller jurisprudence of the 
Supreme Court concerning the Second and 
Fourteenth Amendments. After dissecting 
post-Cruikshank cases, Halbrook outlines 
twentieth century developments by tracing 
the incorporation of substantive Bill of Rights 
guarantees into the Fourteenth Amendment, 
the Court’s pronouncements on the Second 
Amendment, and the role of the Freedmen’s 
Bureau Act as an interpretative source of the 
Civil Rights Acts of 1866 and the Fourteenth 
Amendment.

What others are saying about Securing Civil Rights . . .
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“ In the aftermath of the Civil War, there was an outpouring of 
discussion of the Second Amendment in Congress and in public 
discourse, as people debated whether and how to secure consti-
tutional rights for newly free slaves. See generally S. Halbrook, 
[Securing Civil Rights:] Freedmen, the Fourteenth Amendment, 
and the Right to Bear Arms, 1866–1876.”

— Antonin G. Scalia, Associate Justice, U.S. Supreme Court, in 
District of Columbia v. Heller

“ In his thorough analysis of Congressional debates Halbrook 
makes quite clear the point that the framers of the Fourteenth 
Amendment saw Second Amendment guarantees as essential to 
the political liberty of the individual American citizen.”

—American Journal of Legal History

“ [T]his is a valuable book that should be useful to those who 
claim to take the Constitution seriously. . . . Halbrook is a 

talented and indefatigable advocate in the cause of � rearms 
rights, who reads the evidence for all it’s worth, and sometimes 
more. . . . Halbrook’s evidence seems quite adequate to establish 
that if the Privileges or Immunities Clause was meant to 
incorporate the substance of any of the individual privileges 
and immunities in the Bill of Rights, it was certainly meant to 
protect the individual’s right to keep and bear arms.”

—Constitutional Commentary

“ [Halbrook] provides overwhelming evidence that the 
Fourteenth Amendment was meant to protect the right of 
individuals to be armed and that this particular right was a 
major concern of its framers. He o� ers scholars in the � eld a 
wealth of quotations from the historical debates. . . . Above all, 
Halbrook helps restore the historical record of a badly served 
constitutional amendment.”

—American Historical Review
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What others are saying about Securing Civil Rights . . .
“ [Securing Civil Rights] is the � rst to address in detail the issue of 
whether the framers of the Fourteenth Amendment intended to 
compel the states to respect Bill of Rights guarantees, especially 
those of the Second Amendment involving the right to keep and 
bear arms. In his thorough analysis of Congressional debates Hal-
brook makes quite clear the point that the framers of the Four-
teenth Amendment saw Second Amendment guarantees as essen-
tial to the political liberty of the individual American citizen.”

—American Journal of Legal History

“ Halbrook is a meticulous scholar, and this book de� nitely an-
swers the question of whether the Fourteenth Amendment was 
intended to make the Second Amendment into a limit on state 
and local government. . . .”

—  National Review

“ � e Heller Court also analyzed post–Civil War case law and 
commentary to conclude a key purpose of the Fourteenth 

Amendment was to ensure freed blacks had the right to 
keep and bear arms. Id. at 2810–11; see generally Stephen P. 
Halbrook, [Securing Civil Rights:] Freedmen, the Fourteenth 
Amendment, and the Right to Bear Arms, 1866–1876 (1998, 
2010).”

—Richard B. Sanders, Justice, Supreme Court of the 
State of Washington, in State of Washington v. Christopher 
William Sieyes

“ Halbrook’s [Securing Civil Rights] touches two hotly contested 
issues in American constitutional history. It is a contribution to 
both the Second Amendment debate and the incorporation con-
troversy over the extent the Fourteenth Amendment applies the 
Bill of Rights, and especially the right to bear arms, to the states. 
� is book is Halbrook’s continuation of his previous work on 
these themes, and he makes an important contribution to the 
discussions.”

—Journal of Southern History
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